
 
 
Permit Application Review Permit No. 2020-73 
 Received complete: August 4, 2020 
 
 
Applicant: Josh Bowe; Three Rivers Park District 

Consultant: Toby Muse; SEH 

Project: Nine Mile Creek Regional Trail; Minnetonka-Edina Segment 

Location: East and west of T.H. 169 and Nine Mile Creek: Edina and Minnetonka 

Rule(s): 2,3,5, 6 and 10 

Reviewer: BCO 

 

General Background & Comments 
The project proposes the construction of the 10 foot wide multi-use (walking and biking), non-
motorized trail segment of the Nine Mile Creek Regional Trail connecting the portions of the 
trail previously permitted by the District – Permits #2009-53 and #2015-53. This portion of the 
trail will consist of approximately 1,100 lineal feet of boardwalk from the west terminus of the 
trail (approximately 200 feet west of T.H. 169) in Minnetonka, through the 14 foot x 10 foot box 
culvert underpass constructed as part of the T.H. 169 causeway project, continuing through 
the wetland complex east of T.H. 169 to the Lincoln Drive cul-de-sac in Edina. From this point, 
370 lineal feet of bituminous trail will be constructed to the south connecting with the existing 
trail.  

With regard to wetland impacts, it is important to note that a portion of the project in 
Minnetonka, where the city is the Wetland Conservation Act LGU, and a portion is in Edina, 
where NMCWD is the LGU. 

The District’s requirements for both storm water management and erosion and sediment 
control apply to the project because more than 50 cubic yards of material will be disturbed and 
5000 square feet or more of surface area is altered, Rules 4.2.1a and b and 5.2.1a and b.  

The following District Rules apply to the project; Rule 2 – Floodplain Management and 
Drainage Alterations, Rule 3 – Wetlands Management, Rule 4 – Stormwater Management, 
Rule 5 – Erosion and Sediment Control, Rule 6 – Waterbody Crossings and Structures and 
Rule 10 – Variances and Exceptions. 

The permit agent, SEH, has indicated that the Cities of Edina and Minnetonka and the 
Minnesota Department of Transportation (MnDOT) have given permission to Three Rivers to 
construct their trail on city and MnDOT property.  

Exhibits 

1. Permit Application dated June 12, 2020.   

2. Storm water computations, project narrative and plans prepared by SEH submitted on 
June 15, 2020 and revised dated July 21, 2020. 



3. Notice of Decision dated July 30, 2020 for the approval of the wetland boundary and type 
determination in Minnetonka and an application for approval of an exemption for fill within a 
Type 2 wetland associated with the boardwalk footings issued by the City of Minnetonka 
being the LGU administering the requirements of WCA for Minnetonka and MnDOT. 

4. Notice of Decision dated August 4, 2020 for the approval of the wetland boundary and type 
determination by the NMCWD being the LGU administering the requirements of WCA in 
Edina. 

5. A Minnesota “No Rise” Certification for work proposed by the project within the floodplain 
and the two crossings of the creek prepared by SEH dated May 1, 2020. 

6. Variance request dated July 21, 2020 prepared by SEH. 

2.0 Floodplain Management and Drainage Alterations 

A 100-year frequency floodplain has been established along the entire corridor of Nine Mile 
Creek. Floodplain impacts in the amount of 258 cubic yards (105 cubic yards in Minnetonka 
and 153 cubic yards in Edina) are proposed by the project. The floodplain impacts result from;  

• Sections of the boardwalk installed below the 100-year frequency flood elevaton both 
east and west of the existing box culvert underpass that are to “ramp-up” to elevated 
reaches of the existing trail that are above the designated floodplain yet comply with 
requirements of the American Disabilities Act (ADA) and, 

• Construction of pipe piles and bracing for the boardwalk and bridge crossings of the 
creek. 

Floodplain mitigation in the amount of 332 cubic yards (163 cubic yards in Minnetonka and 
169 cubic yards in Edina) is proposed to be provided. The compensatory volume is to be 
provided within +/- 1 foot vertical elevation of the proposed floodplain fill complying with Rule 
2.3.2. 

The trail width is 10 feet and designed for non-motorize use, making it exempt from Rule 2.3.4 
requiring no structure be placed, constructed or reconstructed and no surface maybe paved 
within 50 feet of the centerline of any water course. 

The project has been designed to minimize hydraulic impacts by elevating the boardwalk a 
minimum of 31-inches (deck to water surface) above the calculated floodplain for the creek. 
With the exception of 306 lineal feet (72 lineal feet in Minnetonka and 234 lineal feet in Edina) 
of the proposed boardwalk as described above, will not be constructed above the 100-year 
flood elevation. These sections of trails are not creek crossing(s) but floodplain, or flood fringe, 
areas for flood storage. The applicant is requesting a variance from compliance with Rule 
2.3.1 for these reaches of boardwalk constructed below an elevation 2 feet above the 100-year 
flood elevation for the creek. (A boardwalk by definition is a “structure” which cannot be 
constructed less than 2 feet above the 100-year floodplain elevation). A copy of the variance 
request is attached for reference. 

Since construction activities do not propose any work within the channel of Nine Mile Creek or 
will not alter or disturb surface flows of the creek, therefore the project will not have an adverse 
impact on any upstream or downstream landowner(s), or adversely affect flood risk, basin or 



channel stability, groundwater hydrology, stream base-flow, water quality or aquatic or riparian 
habitat, Rule 2.3.3 

The District’s XP-SWMM model for the creek was provided to SEH and the floodplain fill, 
mitigation and two (2) creek crossings were added to the model. The modelling output 
indicates that the project will not result in a rise of the flood elevation for the creek along the 
proposed trail alignment. 

 

 3.0 Wetlands Management 

The project proposes 266.2 square feet of wetland impacts, resulting from the boardwalk 
helical piers (totaling 6.2 square feet – NMCWD has considered the installation of helical piers 
within a wetland as an impact even though this impact is exempt by WCA) throughout the 
project and fill material to provide structural support and a gradual slope transition from the 
boardwalk section to the existing bituminous trail (260 square feet in Minnetonka). An 
exemption request has been submitted by the Three Rivers Park District for the proposed 
wetland impacts. The City of Minnetonka and the Nine Mile Creek Watershed District will 
retain jurisdiction as the LGU for wetland type and boundary determinations. MnDOT waived 
their LGU responsibilities to Minnetonka. Since only 6.2 square feet of the proposed impact is 
in Edina, it was determined that the de minimis wetland impacts under 8420.0420 Supt. 8 (A) 
(3) (c) be assumed by Minnetonka. The TEP met for an on-site review on July 15, 2020.  The 
City of Minnetonka agreed with the wetland boundary and type determination and approved 
266.2 square feet of wetland fill in a Type 2 wetland for the boardwalk construction as a WCA 
de minimis exemption, 840.0420 Subp. 8(A)(3)(c). The NMCWD approved the wetland type 
and boundary determination as the LGU in Edina on August 4, 2020. 

Additional work within wetland includes 3,046 square feet of tree clearing (not regulated) and 
excavation of 2,664 square feet of Type 2 wetland for floodplain storage. TEP members 
concurred that all three areas proposed to be excavated for floodplain storage (East Option 1, 
East Option 2 and West) are located within Type 2 wetland. According to MN Rule 8420.0105 
Subpart 1, the WCA does not regulate excavation in Type 2 wetland if the excavation does not 
result in filling, draining or conversion to non-wetland. The proposed excavation for floodplain 
storage will be approximately 2 feet deep and will result in a change of wetland type from Type 
2 to Type 3, but will not convert wetland to non-wetland. Therefore, the proposed 
compensatory floodplain storage activity is not regulated by the WCA.   

Rule 3.4 states that any activity for which a permit is required under any District rule(s) must 
provide buffer on all wetlands disturbed by the activity and on all wetland down gradient from 
the activity. Three Rivers Park District maintains that the agreement it entered with Edina, 
Minnetonka and MnDOT and Three Rivers Park District for the trail construction does not 
extend rights to Three Rivers Park District to establish wetland buffer, therefore under section 
3.4.4, buffer is not required.  

4.0 Storm Water Management 

The project will create 0.34 acres new impervious area for the construction of the 1,100 lineal 
feet of boardwalk and 370 lineal feet of bituminous trail. Subsection 4.2.4 states the 
requirements of the stormwater rule are applicable only to a linear project that creates more 
than one acre of new or additional impervious surface. (Stormwater management was required 



and provided (Permit #2015-53) for the previous section of the trail that created more than one 
acre of impervious area.) 

5.0 Erosion and Sediment Control 

The requirements of Rule 5 are applicable since land-disturbing activities will involve 
excavation of more than 50 cubic yards of material and will disturb 5,000 square feet of more 
of surface area or vegetation, Rules 5.2.1a and b. Erosion control measures include silt fence, 
bio rolls, compost logs and rock construction entrances. The project contact is Toby Muse, 
SEH. 

6.0 Waterbody Crossings and Structures 

There are two proposed bridge crossings of the creek along the trail alignment. The crossings 
are elevated 31-inches above the 100-year flood elevation of the creek at the crossing location 
and will not contact the bed or bank of the creek. The requirements of Rule 6 therefore do not 
apply. 

10.0 Variances and Exceptions 

As stated in the Floodplain Management and Drainage Alteration discussion, there are two 
areas of the proposed boardwalk (a structure by definition) that will be constructed below the 
100-year frequency flood elevation of the creek. These areas are; a 72 foot section of trail 
west of T.H. 169 and a 234 foot section of trail east of T.H. 169. The location of these areas is, 
1) the connection of the trail with the in-place 14 foot x 10 foot box culvert underpass 
constructed as part of the T.H. 169 causeway project and 2) dictated by compliance with ADA 
requirements.  

Rule 2.3.1 requires the boardwalk, a structure, to be constructed 2 feet above the 100-year 
flood elevation for the creek.  

 A copy of the variance request is attached for reference. With the documentation provided, 
showing compliance with the fill/mitigation activities within the floodplain being met (Rule 
2.3.2), and no work proposed within the channel of Nine Mile Creek that would have an 
adverse impact on the criteria of Rule 2.3.3, the engineer is supportive of the approval of the 
variance requested by Three River Perk District. 

 
11.0 Fees 

Because the property owner is a public entity, no fees are charged. 

Rules 2.0-6.0 ......................................................................................................................... $0 

12.0 Sureties 
Because the property owner is a public entity, the District’s financial assurance requirements 
do not apply. 

Sureties for the project are:                                                                                                       $0 

 
Findings 



1. The proposed project includes the information necessary, plan sheets and erosion control 
plan for review. 

2. Rule 2, 3, and 5 are met. 

3. The applicant has requested a variance from compliance with the requirement of structures 
being a minimum of 2 feet above the flood elevation of the creek, Rule 2.3.2 (and 4.3.2).  

Approval, contingent upon: 

1. General Conditions 

By accepting the permit, when issued, the applicant agrees to the following stipulations: 

1. Per Rule 4.5.6, an as-built drawing of the floodplain mitigation areas conforming to the 
design specifications as approved by the District must be submitted. 

Board Action 

It was moved by Manager ____________, seconded by Manager __________ to approve 
permit application No. 2020-73 with the conditions recommended by staff. 
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